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DAC 6 for Investment Funds and their Managers 

 

Regulatory Alert 
25 August 2020 

 
Dear Ladies and Gentlemen, 
 
 
The 6th Directive on Administrative Cooperation (“DAC 6”) applies to reportable cross-border 
arrangements which were made available, or the first step of which was implemented, from 25 June 
2018.  
 
In summary, a cross-border arrangement is reportable if the main benefit or one of the main benefits 
of the arrangement is a tax advantage. 
 
In general, the person responsible for reporting the arrangement is the intermediary who designs, 
markets, organises or manages the implementation of a reportable cross-border transaction or a 
series of such transactions, or who provides assistance or advice therewith. 
 
The reporting obligation becomes effective in January 2021. 
 
In this alert, we aim to provide a summary of DAC 6 for investment funds and their managers.  
 
 
Kind regards, 
 
 
 

                              
Yann Power 
Regulatory Expert  

Marcus Wolf 
Senior Compliance Officer 

 
 
 
 
 
 
 
This alert is intended to provide general information on recent legal developments. It does not cover every aspect of the 
topics with which it deals.  
This alert is not designed to provide legal or other advice and it is not a substitute for legal or any other type of advice.  
ME Business Solutions (“mebs”) takes no responsibility for any person who acts or fails to act on the basis of the information 

provided in this alert.  
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Introduction 

The Directive on automatic exchange of information in the field of taxation in relation to reportable 
cross-border arrangements (“DAC 6”) was implemented by the Luxembourg Law of 25 March 2020 on 
reportable cross-border arrangements. 
 
A cross-border arrangement is reportable, if: 
 It contains at least one of the “hallmarks”. A ”hallmark” is a characteristic or feature of a cross-

border arrangement that presents an indication of a potential risk of tax avoidance. In other words, 
a cross-border arrangement is reportable if the main benefit or one of the main benefits, is a tax 
advantage 

 It was made available for implementation, ready for implementation or the first step in the 
implementation was been made on or after 25 June 2018 

 
The absence of tax authorities’ reaction to a disclosed arrangement does not imply that the 
arrangement is agreed by them. 
 
All taxes except VAT, customs and excise duties, and compulsory social security contributions are in 
scope.  
 
The person responsible for reporting the arrangement is the intermediary: 
 Who designs, markets, organises or manages the implementation of a reportable cross-border 

transaction or a series of such transactions 
 Who provides assistance or advice in designing, marketing, organising, making available for 

implementation or managing the implementation of a reportable cross-border arrangement 
 
The intermediary is obliged to disclose details of reportable cross-border arrangements to the 
Luxembourg tax authorities in accordance with Luxembourg Law implementing it. 
 
Following a transition phase, an intermediary will have 30 days to report a reportable arrangement 
after a trigger event has occurred.  
 
The Law extends Legal Professional Privilege (LLP) from lawyers to auditors (“réviseurs d’entreprise”) 
and accountants with the “expert comptable” status. However, such “exempt intermediaries” covered 
by the LPP have the duty to inform other intermediaries or, if there is no such intermediary, the 
relevant taxpayer of their reporting obligations within 10 days of occurrence of a trigger event.  
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Investment funds and their managers may wish to: 
 Ensure that an assessment is made as to whether there is a potential risk that they be 

considered as an intermediary in the implementation of one or more cross-border 
arrangements which falls within the scope of DAC 6 and the Luxembourg Law implementing 
it or required to report because another intermediary is subject to legal professional 
privilege: such assessment could be made, for example, by an external tax advisor or through 
an internal review process  

 If they consider that there is a risk that they be considered as an intermediary in the 
implementation of a cross-border arrangement, seek the assistance of a tax adviser  

 Where reporting of one or more cross-border arrangements may be required, ensure that 
they have arrangements in place to respect reporting deadlines and reporting requirements 
while at the same time avoiding breaches of their obligations under the General Data 
Processing Regulation (GDPR) 

 Review the impact of being required to make report cross-border arrangements 
 

Definitions 

“Intermediaries” include: 
 Any person that designs, markets, organises or makes available for implementation or manages 

the implementation of a reportable cross-border arrangement (the “promoter”) 
 Any person that, having regard to the relevant facts and circumstances and based on available 

information and the relevant expertise and understanding required to provide such services, knows 
or could be reasonably expected to know that they have undertaken to provide, directly or by 
means of other persons, aid, assistance or advice with respect to designing, marketing, organising, 
making available for implementation or managing the implementation of a reportable cross-border 
arrangement (the “service provider”). Any person shall have the right to provide evidence that 
such person did not know and could not reasonably be expected to know that that person was 
involved in a reportable cross-border arrangement  

 
“Cross-border arrangement” means an arrangement concerning either more than one Member State 
or a Member State and a third country where at least one of the following conditions is met: 
 Not all of the participants in the arrangement are resident for tax purposes in the same jurisdiction 
 One or more of the participants in the arrangement is simultaneously resident for tax purposes in 

more than one jurisdiction 
 One or more of the participants in the arrangement carries on a business in another jurisdiction 

through a permanent establishment situated in that jurisdiction and the arrangement forms part 
or the whole of the business of that permanent establishment 

 One or more of the participants in the arrangement carries on an activity in another jurisdiction 
without being resident for tax purposes or creating a permanent establishment situated in that 
jurisdiction 

 Such arrangement has a possible impact on the automatic exchange of information or the 
identification of beneficial ownership 

 
An arrangement also includes a series of arrangements. An arrangement may comprise more than one 
step or part. 
 
“Bespoke arrangement” means any cross-border arrangement that is not a marketable arrangement. 
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“CRS” means Common Reporting Standard. 
 
“Hallmark” means a characteristic or feature of a cross-border arrangement that presents an 
indication of a potential risk of tax avoidance. 
 
“Marketable arrangement” means a cross-border arrangement that is designed, marketed, ready for 
implementation or made available for implementation without a need to be substantially customised. 
 
“Legal Professional Privilege (LLP)” means the protection of all communications between a 
professional and his or her clients from being disclosed without the permission of the client. The 
privilege is that of the client and not that of the professional. 
 
“Reportable cross-border arrangement” means any cross-border arrangement that contains at least 
one of the hallmarks. 
 
“Relevant taxpayer” any person to whom a reportable cross-border arrangement is made available 
for implementation, or who is ready to implement a reportable cross-border arrangement or has 
implemented the first step of such an arrangement. 
 
“Trigger event” is the earliest of:  
 The day after the reportable cross-border arrangement is made available for implementation 
 The day after the reportable cross-border arrangement is ready for implementation 
 When the first step in the implementation of the reportable cross-border arrangement has been 

made 

Hallmarks 

Part I. Main benefit test 
 
Generic hallmarks under category A and specific hallmarks under category B and under points (b)(i), 
(c) and (d) of paragraph 1 of category C may only be taken into account where they fulfil the “main 
benefit test”. 
 
That test will be satisfied if it can be established that the main benefit or one of the main benefits 
which, having regard to all relevant facts and circumstances, a person may reasonably expect to 
derive from an arrangement is the obtaining of a tax advantage. 
 
In the context of hallmark under paragraph 1 of category C, the presence of conditions set out in points 
(b)(i), (c) or (d) of paragraph 1 of category C cannot alone be a reason for concluding that an 
arrangement satisfies the main benefit test. 
 
However, main benefit test being met does not necessarily imply that the structure is abusive. 
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Part II. Categories of hallmarks 

A. Generic hallmarks linked to the main benefit test 
 
1. An arrangement where the relevant taxpayer or a participant in the arrangement undertakes to 

comply with a condition of confidentiality which may require them not to disclose how the 
arrangement could secure a tax advantage vis-à-vis other intermediaries or the tax authorities.  
 

2. An arrangement where the intermediary is entitled to receive a fee (or interest, remuneration for 
finance costs and other charges) for the arrangement and that fee is fixed by reference to:  
 
(a) the amount of the tax advantage derived from the arrangement or 
(b) whether or not a tax advantage is actually derived from the arrangement. This would include 

an obligation on the intermediary to partially or fully refund the fees where the intended tax 
advantage derived from the arrangement was not partially or fully achieved 
 

3. An arrangement that has substantially standardised documentation and/or structure and is 
available to more than one relevant taxpayer without a need to be substantially customised for 
implementation. 

 
B. Specific hallmarks linked to the main benefit test 

1. An arrangement whereby a participant in the arrangement takes contrived steps which consist in 
acquiring a loss-making company, discontinuing the main activity of such company and using its 
losses in order to reduce its tax liability, including through a transfer of those losses to another 
jurisdiction or by the acceleration of the use of those losses.  

2. An arrangement that has the effect of converting income into capital, gifts or other categories of 
revenue which are taxed at a lower level or exempt from tax.  

3. An arrangement which includes circular transactions resulting in the round-tripping of funds, 
namely through involving interposed entities without other primary commercial function or 
transactions that offset or cancel each other or that have other similar features. 

 
C. Specific hallmarks related to cross-border transactions 

1. An arrangement that involves deductible cross-border payments made between two or more 
associated enterprises where at least one of the following conditions occurs:  
 
(a) the recipient is not resident for tax purposes in any tax jurisdiction 
(b) although the recipient is resident for tax purposes in a jurisdiction, that jurisdiction either: 

 
(i) does not impose any corporate tax or imposes corporate tax at the rate of zero or 

almost zero  

or 

(ii) is included in a list of third-country jurisdictions which have been assessed by 

Member States collectively or within the framework of the OECD as being non-

cooperative.  

The lists of the EU non-cooperative jurisdictions and the list of jurisdictions have not yet 

set the date for first automatic exchange according to CRS as provided hereafter.  
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(c) the payment benefits from a full exemption from tax in the jurisdiction where the recipient is 
resident for tax purposes 

(d) the payment benefits from a preferential tax regime in the jurisdiction where the recipient is 
resident for tax purposes 
 

2. Deductions for the same depreciation on the asset are claimed in more than one jurisdiction.  
3. Relief from double taxation in respect of the same item of income or capital is claimed in more 

than one jurisdiction.  
4. There is an arrangement that includes transfers of assets and where there is a material difference 

in the amount being treated as payable in consideration for the assets in those jurisdictions 
involved. 

 
D. Specific hallmarks concerning automatic exchange of information and beneficial ownership 

1. An arrangement which may have the effect of undermining the reporting obligation under the 
laws implementing Union legislation or any equivalent agreements on the automatic exchange of 
Financial Account information, including agreements with third countries, or which takes 
advantage of the absence of such legislation or agreements. Such arrangements include at least 
the following: 
  
(a) the use of an account, product or investment that is not, or purports not to be, a Financial 

Account, but has features that are substantially similar to those of a Financial Account 
(b) the transfer of Financial Accounts or assets to, or the use of jurisdictions that are not bound 

by the automatic exchange of Financial Account information with the State of residence of the 
relevant taxpayer 

(c) the reclassification of income and capital into products or payments that are not subject to 
the automatic exchange of Financial Account information 

(d) the transfer or conversion of a Financial Institution or a Financial Account or the assets therein 
into a Financial Institution or a Financial Account or assets not subject to reporting under the 
automatic exchange of Financial Account information 

(e) the use of legal entities, arrangements or structures that eliminate or purport to eliminate 
reporting of one or more Account Holders or Controlling Persons under the automatic 
exchange of Financial Account information 

(f) arrangements that undermine, or exploit weaknesses in, the due diligence procedures used 
by Financial Institutions to comply with their obligations to report Financial Account 
information, including the use of jurisdictions with inadequate or weak regimes of 
enforcement of anti-money-laundering legislation or with weak transparency requirements 
for legal persons or legal arrangements 
 

2. An arrangement involving a non-transparent legal or beneficial ownership chain with the use of 
persons, legal arrangements or structures:  
 
(a) that do not carry on a substantive economic activity supported by adequate staff, equipment, 

assets and premises and 
(b) that are incorporated, managed, resident, controlled or established in any jurisdiction other 

than the jurisdiction of residence of one or more of the beneficial owners of the assets held 
by such persons, legal arrangements or structures and 

(c) where the beneficial owners of such persons, legal arrangements or structures, as defined in 
Directive (EU) 2015/849, are made unidentifiable 
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E. Specific hallmarks concerning transfer pricing 

1. An arrangement which involves the use of unilateral safe harbour rules.  
2. An arrangement involving the transfer of hard-to-value intangibles. The term “hard-to-value 

intangibles” covers intangibles or rights in intangibles for which, at the time of their transfer 
between associated enterprises:  
 
(a) no reliable comparable exist and 
(b) at the time the transaction was entered into, the projections of future cash flows or income 

expected to be derived from the transferred intangible, or the assumptions used in valuing 
the intangible are highly uncertain, making it difficult to predict the level of ultimate success 
of the intangible at the time of the transfer 
 

3. An arrangement involving an intragroup cross-border transfer of functions and/or risks and/or 
assets, if the projected annual earnings before interest and taxes (EBIT), during the three-year 
period after the transfer, of the transferor or transferors, are less than 50 % of the projected 
annual EBIT of such transferor or transferors if the transfer had not been made. 

Information to be reported on cross-border arrangements 

The information to be reported on cross-border arrangements includes: 
 Details of the intermediaries and taxpayers (e.g. name, tax Identification Number (TIN), jurisdiction 

of residence for tax purposes) 
 Details of the hallmarks  
 Summarised content of the arrangement, including commonly known name 
 Date on which the first step in implementing the reportable cross-border arrangement has been 

made or will be made 
 National regulations on which the arrangement is based  
 Value of the arrangement 
 Member State of the taxpayer and other concerned Member States  
 Persons and its member States that are affected by the arrangement  

Reporting deadlines for intermediaries or taxpayer 

The Council of the European Union adopted amendments to the Directive permitting Member States 
to defer the time limits for the filing of an exchange of information under DAC 6 for 6 months due to 
COVID-19 pandemic.  
 
The Luxembourg reporting deadlines for intermediaries and taxpayers are as follows: 
 

Reporting deadlines 

Trigger event period Promoter 
Service 

Provider 
Tax Payer Deadline 

25/06/2018 to 30/06/2020 ✓ ✓ ✓ Before 28/02/2021 

01/07/2020 to 31/12/2020 ✓  ✓ 30 days as from 
01/01/2021 onwards 

01/07/2020 to 31/12/2020  ✓  30 days as from 
01/01/2021 
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Reporting deadlines 

Trigger event period Promoter 
Service 

Provider 
Tax Payer Deadline 

After 31/12/2020 ✓  ✓ 30 days from the 
earliest trigger event 

After 31/12/2020  ✓  30 days as from the day 
after aid / assistance / 
advice has been 
provided 

First quarterly reporting  ✓ ✓  Before 30 April 2021 

 
Germany and Finland will not use the option of the six month deferral. 
 
The automatic exchange with other Member States has to be done within 1 month from the end of 
the quarter. 

Notification deadlines for exempt intermediaries 

The deadlines for Luxembourg exempt intermediaries to notify other intermediaries or the taxpayer 
of their reporting obligations are as follows: 
 

Notification deadlines 

Trigger event period Deadline 

01/07/2020 to 
31/12/2020 

10 days as from 
01/01/2021 onwards 

After 31/12/2020 10 days from the 
earliest trigger event 

List of the EU non-cooperative jurisdictions for tax purposes  

On 27 February 2020, the Council of the European Union adopted a revised EU list of non-

cooperative jurisdictions for tax purposes. 

 

The non-cooperative jurisdictions for tax purposes are: 

 American Samoa 
 Cayman Islands 
 Fiji 
 Guam 
 Oman 
 Palau 

 Panama 
 Samoa 
 Seychelles 
 Trinidad and Tobago 
 US Virgin Islands 
 Vanuatu
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List of jurisdictions have to date not yet set the date for first automatic exchange according 
to CRS  

The jurisdictions on the OECD list of jurisdictions have to date not yet set the date for first automatic 

exchange according to CRS as at May 2020 were as follows: 

 Armenia 
 Benin 
 Bosnia and Herzegovina 
 Botswana 
 Burkina Faso 
 Cape Verde  
 Cambodia 
 Cameroon 
 Chad 
 Côte d’Ivoire 
 Djibouti 
 Dominican Republic 
 Egypt 
 El Salvador 
 Eswatini 

 Gabon 
 Georgia 
 Guatemala 
 Guinea 
 Guyana 
 Haiti 
 Honduras 
 Jamaica 
 Kenya 
 Lesotho 
 Liberia 
 Madagascar 
 Mauritania 
 Moldova 
 Mongolia 

 Morocco 
 Namibia 
 Niger 
 North Macedonia 
 Papua New Guinea 
 Paraguay 
 Philippines 
 Rwanda 
 Senegal 
 Serbia 
 Tanzania 
 Togo 
 Tunisia 
 Uganda 
 Ukraine

  



 
 

Page 10 of 11 

 

Regulatory references 
 
Council Directive (EU) 2018/822 of 25 May 2018 amending Directive 2011/16/EU as regards mandatory 
automatic exchange of information in the field of taxation in relation to reportable cross-border arrangements  
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32018L0822 
 
Loi du 25 mars 2020 relative aux dispositifs transfrontières devant faire l’objet d’une déclaration 
http://www.legilux.public.lu/eli/etat/leg/loi/2020/03/25/a192/jo  

 
Loi du 24 juillet 2020 portant modification de 
1°la loi modifiée du 24 juillet 2015 relative à FATCA ; 
2°la loi modifiée du 18 décembre 2015 relative à la Norme commune de déclaration (NCD) ; 
3°la loi du 25 mars 2020 relative aux dispositifs transfrontières devant faire l’objet d’une déclaration ; 
4°la loi du 12 mai 2020 portant adaptation de certains délais en matière fiscale, financière et 
budgétaire dans le contexte de l’état de crise ; 
en vue de transposer la directive (UE) 2020/876 du Conseil du 24 juin 2020 modifiant la directive 
2011/16/UE afin de répondre au besoin urgent de reporter certains délais pour la déclaration et 
l’échange d’informations dans le domaine de la fiscalité en raison de la pandémie de COVID-19  
http://www.legilux.lu/eli/etat/leg/loi/2020/07/24/a638/jo 

 
EU Council conclusions on the revised EU list of non-cooperative jurisdictions for tax purposes (2020/C 
64/03) 
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A52020XG0227%2801%29 

 
OECD’s Global Forum on transparency and exchange of information for tax purposes especially 
developing countries having not yet set the date for first automatic exchange 
https://www.oecd.org/tax/transparency/AEOI-commitments.pdf 
  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32018L0822
http://www.legilux.public.lu/eli/etat/leg/loi/2020/03/25/a192/jo
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A52020XG0227%2801%29
https://www.oecd.org/tax/transparency/AEOI-commitments.pdf
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