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EU Directive and Regulation on the cross-border distribution 

of Funds 

 

Regulatory Alert 
10 September 2020 

Dear Ladies and Gentlemen, 
 
In June 2019, an EU Directive and EU Regulation were published on the cross-border distribution of 
Funds. 
 
The EU Directive and EU Regulation apply to EEA cross-border distribution of: 
 UCITS 
 Alternative Investment Funds (AIFs) by alternative investment fund managers (AIFMs) 
 European Social Entrepreneurship Funds (EuSEFs) 
 European Venture Capital Funds (EuVECAs) 
 
The EU Directive and EU Regulation lay down harmonised rules on: 
 Facilities to be available to retail investors in UCITS and AIFs in the Member State in which the fund 

is distributed on a cross-border basis (the host Member State)  
 Pre-marketing of AIFs 
 Termination of marketing in a host Member State 
 Marketing materials for all funds: 

 General marketing material rules 
 Publication by competent authorities of national provisions concerning marketing 

requirements on their websites 
 
The rules apply from 2 August 2021.  
 
Kind regards, 
 

  
Yann Power 
Regulatory Expert 

Marcus Wolf 
Senior Compliance Officer 

 
This alert is intended to provide general information on recent legal developments. It does not cover every aspect of the 
topics with which it deals.  
 
This alert is not designed to provide legal or other advice and it is not a substitute for legal or any other type of advice.  
 
ME Business Solutions (“mebs”) takes no responsibility for any person who acts or fails to act on the basis of the information 

provided in this alert.  
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Executive Summary 

Facilities to be available to retail investors 

Where a Fund (a UCITS or an AIF) is distributed on a cross-border basis to retail investors in a host 
Member State, the Directive lays down requirements on facilities which must be available to retail 
investors in the host Member State. 
 
The facilities must cover: 
 Processing investors' subscription, payment, repurchase and redemption orders relating to the 

units or shares of the Fund 
 Provision of information on how subscription and redemption orders can be made and how 

repurchase and redemption proceeds are paid 
 Handling of information relating to the exercise of investors' rights arising from their investment in 

the Fund in the Member State where the Fund is marketed 
 Providing information and documents must be made available to investors before they invest (e.g. 

Prospectus or offering documents, Net asset value (NAV) and in the case of UCITS, the key investor 
information (KII) / key information document (KID)) and regular reports for inspection and copies 
thereof 

 Providing investors with information relevant to the tasks that the facilities perform in a durable 
medium  

 Acting as a contact point for communicating with the competent authorities. 
 
The Fund or its investment fund manager (IFM, i.e., UCITS management company or AIFM) must 
provide these facilities in the official language or one of the official languages of the Member State 
where the Fund is marketed or in a language approved by the competent authorities of that Member 
State.  
 
These facilities may be provided by: 
 The IFM or the UCITS itself 
 A third party which is subject to regulation and supervision governing the tasks to be performed 
 Both the IFM and a third party  
 
In case facilities are provided by a third party, a contract must be established specifying: 
 The tasks performed  
 That the third party will receive all the relevant information and documents from the Fund or from 

its IFM 
 
There is no requirement for the Fund or IFM to have a physical presence in the host Member State or 
to appoint a third party.  
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IFMs which market the funds they manage to retail investors should consider:  
 Updating their marketing policies to cover facilities made available to investors  
 Defining who will provide the required facilities to retail investors in each EEA Member State 

where they distribute the Funds they manage: themselves and/or a third party 
 Ensuring that each of the required facilities are available to investors in each EEA Member 

State where they distribute the Funds they manage in the required language 
 Ensuring that any distributor or other third party providing facilities services is subject to 

regulation and supervision, and, where relevant, update the contracts to specify the services 
to be provided 

 

Pre-marketing of AIFs 

The Directive lays down requirements on pre-marketing of AIFs. 
 
“Pre-marketing” is defined as the provision of information or communication, direct or indirect, on 
investment strategies or investment ideas by an EEA AIFM or on its behalf, to potential professional 
investors domiciled or with a registered office in the European Union (EU) in order to test their interest 
in an AIF or a compartment which is not yet established, or which is established, but not yet notified 
for marketing in that Member State where the potential investors are domiciled or have their 
registered office, and which in each case does not amount to an offer or placement to the potential 
investor to invest in the units or shares of that AIF or compartment. 
 
All EEA Member States are required to permit authorised EEA AIFM to engage in pre-marketing in the 
EU, except where the information presented to potential professional investors: 
 Is sufficient to allow investors to commit to acquiring units or shares of a particular AIF 
 Includes subscription forms or similar documents whether in a draft or a final form 
 Includes constitutional documents, a prospectus or offering documents of a not-yet-established 

AIF in a final form 
 
Where a draft prospectus or offering documents are provided, they must contain information 
sufficient to allow investors to take an investment decision and shall clearly state that: 
 They do not constitute an offer or an invitation to subscribe to units or shares of an AIF 
 The information presented therein should not be relied upon because it is incomplete and may be 

subject to change. 
 
The EEA AIFM is required to send an informal letter, in paper form or by electronic means, to the 
competent authorities of its home Member State, within two weeks of it having begun pre-marketing. 
That letter must specify: 
 The Member States in which and the periods during which the pre-marketing is taking or has taken 

place 
 A brief description of the pre-marketing including information on the investment strategies 

presented and, where relevant, a list of the AIFs and compartments of AIFs which are or were the 
subject of pre-marketing 

 
The competent authorities of the home Member State of the EEA AIFM promptly inform the 
competent authorities of the host Member States in which the EU AIFM is or was engaged in pre-
marketing. The competent authorities of the Member State in which pre-marketing is taking or has 
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taken place may request the competent authorities of the home Member State of the EU AIFM to 
provide further information on the pre-marketing that is taking or has taken place on its territory. 
 
The EU AIFM is not required to notify the competent authorities of the content or of the addressees 
of pre-marketing before it engages in pre-marketing. 
 
A third party shall only engage in pre-marketing on behalf of an authorised EEA AIFM where it is 
authorised as: 
 An investment firm or acts as a tied agent thereof 
 A credit institution or acts as a tied agent thereof 
 A UCITS management company  
 An AIFM in accordance with this Directive 
 
Any marketing to investors in the home Member State or a host Member State is subject to 
notification of the home Member State of the AIFM in accordance with the AIFM Directive and Law.  
 

 
AIFMs which wish to engage in pre-marketing should consider:  
 Updating their marketing policies to ensure that pre-marketing is adequately covered 
 Put in place arrangements to inform their home Member State competent authorities of any 

pre-marketing activities  
 Ensure that any third party engaged in pre-marketing is appropriately authorised and complies 

with the relevant requirements 
 

Termination of marketing in a host Member State 

EEA Member States are required to permit UCITS and AIFMs to de-notify arrangements made for 
marketing as regards to units or shares of some or all of its Funds in a host Member State in respect 
of, subject to the following conditions: 
 A blanket offer is made to repurchase or redeem, free of any charges or deductions, all such AIF 

units or shares held by investors in that Member State, is publicly available for at least 30 working 
days, and is addressed, directly or through financial intermediaries, individually to all investors in 
that Member State whose identity is known, except in the case of closed-ended AIFs and European 
long-term investment funds 

 The intention to terminate arrangements made for marketing units or shares of some or all of its 
AIFs in that Member State is made public by means of a publicly available medium, including by 
electronic means, which is customary for marketing Funds and suitable for a typical Fund investor 

 Any contractual arrangements with financial intermediaries or delegates are modified or 
terminated with effect from the date of de-notification in order to prevent any new or further, 
direct or indirect, offering or placement of the units or shares of the Fund 

 
The UCITS or AIFM is required to submit a notification to the competent authorities of its home 
Member State containing the information referred to in the previous paragraph. The competent 
authorities of the home Member State of the UCITS or AIFM verifies whether the notification 
submitted by the AIFM is complete and, no later than 15 working days from the receipt of a complete 
notification, transmits that notification to the competent authorities of the Member State, and to 
ESMA. Upon transmission of the notification pursuant to the first subparagraph, the competent 
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authorities of the home Member State of the UCITS or AIFM promptly notifies the UCITS or AIFM of 
that transmission. 
 
In case of UCITS, the information made available to investors must be provided in the official language 
or one of the official languages of the Member State or in a language approved by the competent 
authorities of that Member State 
 
In case of marketing AIFs, for a period of 36 months from the date of de-notification, the AIFM must 
not engage in pre-marketing of units or shares of the EEA AIFs referred to in the notification, or in 
respect of similar investment strategies or investment ideas, in the host Member State. 
 
UCITS or AIFM are required to continue to provide investors who remain invested in the Fund as well 
as the competent authorities of the home Member State of the UCITS or AIFM with the information 
and the documents must be made available to investors before they invest and regular reports. 
 

 
AIFMs and UCITS should consider:  
 Updating their marketing policies to cover termination of marketing 
 Putting in place arrangements to notify termination of marketing to investors and to the 

competent authorities of the home Member State of the UCITS or AIFM 
 Putting in place arrangements to continue to provide investors with the required information  
 In case of AIFMs, ensure that the AIFM refrains from engaging in pre-marketing of AIFs of the 

same type in the host Member State  
 

Marketing material requirements  

General marketing material rules for all funds 
 
IFMs are required to ensure that: 
 All marketing communications addressed to investors are identifiable as such  
 All marketing communications addressed to investors describe the risks and rewards of purchasing 

units or shares of the Fund in an equally prominent manner 
 All information in marketing communications is fair, clear and not misleading 
 
UCITS management companies are required to ensure that marketing communications that contain 
specific information about a UCITS: 
 Do not contradict or diminish the significance of the information contained in the prospectus or 

the KII/KID 
 Indicate that a prospectus exists and that the key investor information is available 
 Specify where, how and in which language investors or potential investors can obtain the 

prospectus and the KII/KID and provide hyperlinks to or website addresses for those documents 
 Specify where, how and in which language investors or potential investors can obtain a summary 

of investor rights and provide a hyperlink to such a summary, which must include, as appropriate, 
information on access to collective redress mechanisms at EU and national level in the event of 
litigation  

 Contain clear information that the management company may decide to terminate the 
arrangements made for the marketing of the UCITS 
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AIFMs are required to ensure that marketing communications that contain specific information about 
an AIF: 
 Do not contradict or diminish the significance of the information contained in the information 

made available to investors before they invest including the offering documents  
 Contain clear information that the AIFM may decide to terminate the arrangements made for the 

marketing of the AIF 
 
Publication of national provisions concerning marketing requirements 
 
EEA competent authorities are required to publish and maintain on their websites up-to-date and 
complete information on the applicable national laws, regulations and administrative provisions 
governing marketing of AIFs and UCITS (national marketing material rules), and the summaries 
thereof, in, as a minimum, a language customary in the sphere of international finance. 
 
Ex-ante review of marketing materials by competent authorities 
 
Competent authorities may require prior notification of marketing communications which UCITS 
management companies and AIFMs intend to use directly or indirectly in their dealings with investors 
for the purpose of verifying compliance with the general marketing material rules and with national 
marketing material rules. 
 

 

IFMs should consider:  
 Updating their marketing policies to cover marketing material rules  
 Ensuring that all marketing materials comply with the general requirements  
 Ensuring that all marketing materials comply with the local marketing material rules in each 

Member State where they market their funds 
 Putting in place arrangements to comply with the requirements of competent authorities of 

Member States which require ex-ante notification of marketing materials  
 

ESMA database on cross-border marketing of AIFs and UCITS 

ESMA is required to publish a central database on cross-border marketing of AIFs and UCITS, publicly 
accessible in a language customary in the sphere of international finance, listing: 
 All UCITS that are marketed in a Member State other than the UCITS home Member State, their 

UCITS management company and the Member States in which they are marketed. 
 All AIFs that are marketed in a Member State other than the home Member State, their AIFM, and 

the Member States in which they are marketed 

  



 
 

Page 7 of 8 

 

Regulatory references 
 
Directive (EU) 2019/1160 of the European Parliament and of the Council of 20 June 2019 amending 
Directives 2009/65/EC and 2011/61/EU with regard to cross-border distribution of collective 
investment undertakings 
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32019L1160 
 
Regulation (EU) 2019/1156 of the European Parliament and of the Council of 20 June 2019 on 
facilitating cross-border distribution of collective investment undertakings and amending Regulations 
(EU) No 345/2013, (EU) No 346/2013 and (EU) No 1286/2014 
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32019R1156 
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Key Contacts 
 
 

Eric Chinchon 
Partner 
echinchon@mebs.lu 
+352 26 38 45 211 

Michael Lange 
Partner 
mlange@mebs.lu 
+352 26 38 45 212 

Emmanuel Bégat 
Partner 
ebegat@mebs.lu 
+352 26 38 45 221 

   
   
Victoria Simón Villarejo 

Business Development Director 
vvillarejo@mebs.lu 
+352 263 845 218 

Yann Power 
Regulatory Expert 
ypower@mebs.lu 
+352 26 38 45 112 

 

Carl Hasse 
Team Leader  
Compliance Department 
chasse@mebs.lu 
+352 26 38 45 228 
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